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the Non-Profit Sector

The Consolidated Appropriations Act of 2021 was passed by Congress on December 21, 2020, and later
signed by President Donald Trump on December 27, 2020. This Act provides additional relief to those
experiencing financial hardships due to COVID-19. We have highlighted the points that directly impact

nonprofit organizations below.

Paycheck Protection Program (PPP)

e Expanded Eligibility to Qualifying Organizations.
PPP eligibility has been expanded to certain qualified 501
(c)(6) organizations. Qualifying organizations are those
that:

o Do not receive more than 15% of receipts from
lobbying

o Lobbying activities do not compromise more than
15% of total activities of the organization

o The cost of lobbying did not exceed $1 million during
the most recent tax year of the organization ending
before February 15, 2020

o Less than 300 employees work at the organization
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¢ Expanded Forgivable Expenses. Forgivable expenses
have been expanded to include COVID-19 personal
protective equipment (PPE) for employees, property
damage costs, supplier costs and technology and human
resources costs.

* Simplified Forgiveness Application. For loans of $150K
or less, the forgiveness application has been simplified
to a one-page document, due to a certification that is
collected with the CARES Act PPP loan requirements.

* Deductions. For-profit entities can deduct expenses
paid with loan proceeds and exclude loan forgiveness
from income.

¢ PPP Round Two. A second round of PPP loans maxed
out at $2 million will be available to employers of 300
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employees or less whose gross revenues or receipts had
a 25% or more reduction between the same quarters in
2019 and 2020.

* Repeals Reduction. A repeals reduction will be available
for loan forgiveness to borrowers who also received an
Economic Injury Disaster Loan (EIDL).

Economic Injury Disaster Loans (EIDL

A new round of EIDL funds have been allocated for
employers with less than 300 employees who have suffered
an economic loss of 30% or more during 2020.

Employee Retention Credit

The Act extends the availability of the credit for qualified
wages paid through, andincluding, June 30, 2021, along with
making enhancements. For calendar quarters beginning
after December 31, 2020, the Act will do the following:

* Credit Percentage Increase. The credit percentage
increases from 50% to 70% for qualified wages.

* Qualified Wages. The limit on the amount of qualified
wages per employee that can be taken into account will
be raised from $10,000 for all calendar quarters, to $10,000
per calendar quarter.

* Expanded Eligibility. Eligibility for the credit has been
expanded by reducing the required gross receipts decline
from more than 50% to more than 20% of gross receipts
for the same calendar quarter in 2019. Employers also
may elect to use prior quarter gross receipts to determine
eligibility.

* Governmental Employers. Certain governmental
employers may claim the credit. This includes 501(c)(1)
organizations, colleges, universities, and entities whose
core function is providing medical and/or hospital care.

* Qualified Wages. Qualified wages should include only
wages paid when an employee is not providing services
for employers that average more than 500 full-time
employees in 2019. This has been increased from 100 full-
time employees.

e 30-Day Rule Elimination. The 30-day rule for large
employers has been eliminated.

e Advanced Payment. The Treasury can issue rules
allowing employers that averaged 500 or less full-time
employees during 2019 to electto receive an advancement
payment of the credit.
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* New Employers. Rules have been established to allow
employers who were not in existence for all or part of 2019
to claim the credit.

Paid Sick and Family Leave Credit

The refundable payroll tax credits have been extended
through, and including, March 31, 2021. However, it does
not extend the requirement to provide paid leave, which
expired on December 31, 2020. Employers now have the
chance to claim payroll tax credits for those wages.

Shuttered Venue Operators

$15 billion has been allocated to aid performance venues,
independent movie theaters and cultural institutions who
have been negatively impacted by having to close their
doors amidst the pandemic.

Additionally, the $300 tax deduction for taxpayers not
itemizing deductions has been extended through
2021, along with an imposed penalty for overstating
contributions. The one year adjusted gross income limits
on deductible charitable contributions have also been
extended for individuals who itemize deductions as well as
for corporations.

We are staying up-to-date as new legislation and
regulations are passed, and are committed to keeping our
clients informed on the latest updates regarding this bill
and all COVID-19 updates. If you have questions or need
assistance, please reach out to us.
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What is the Private Non-Profit Sector Going to Look
Like in the New Post-COVID Environment?

By Dick Larkin, CPA, MBA

Only one thing about COVID seems certain: uncertainty. That has been more than adequately
demonstrated since the pandemic erupted. It also seems that the virus will not go away anytime soon.

This article summarizes some of the specific effects
the nonprofit sector is experiencing such as remote
work environments, remote learning, absence of large
gatherings, less travel and the like.

As just one example, the absence of large gatherings
and less travel translates into major disruptions of the
ability of trade and professional associations to hold
their normal conferences and conventions, which besides
the structured educational components, also serve
as networking opportunities for members, and as net
revenue generators for the associations.

This article specifically discusses only private nonprofit
organizations—other than healthcare, but some other
organizations can look here for examples of similar
concerns. Governmental educational institutions have
many of the same issues as private institutions. Healthcare
organizations have some of the same concerns about
fundraising, governance and general management, and
investment management as do other organizations.
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Of course there is much overlap among the areas
detailed in the article. Most educational organizations
and public-centered organizations also depend heavily
on fundraising, many charitable and cultural organizations
have members, many member-centered organizations
have charitable affiliates, etc.

Overarching Issues for the Nonprofit Sector

Effects on general organization operations and

financial reporting
* Management must make adjustments in internal
procedures and oversight—especially when staff (paid
and volunteer) may be working remotely—to ensure
that organization functions are being carried out as
intended. There will most likely be additional costs
involved, which may be partly offset by savings on rental
of office space no longer needed.

® Management must keep governing boards informed
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about the effects of the virus on the organization and its
constituents.

* Maintaining financial liquidity, including an available
line of credit, to be prepared for the unexpected
(and the expected) is more important than ever. This
sometimes requires management to judge between
competing priorities: Should we spend now in response
to the immediate crisis, or keep more in reserve for the
future crisis we know is coming? Merging with another
nonprofit organization might be considered. Even if the
organization is financially healthy at the moment, there
should be a Plan B and C, especially if the organization
is greatly dependent on one or a few sources of support.

® |n-person activities such as on-site office work,
meetings, performances, social events and some
programmatic activities such as soup kitchens may
necessitate medical testing of participants, which is
costly.

e Extra consideration must be given to possible
impairment of assets like non-publicly traded securities,
non-financial assets such as inventory, real estate (e.g.,
owned rental property which is now (or soon to be)
vacant because the tenant went out of business or
may be about to), deferred charges and goodwill. The
allowance for uncollectible receivables—especially
pledges—is always a sensitive area; it is more so now.

e Organizations conducting any group activities—even
with appropriate precautions—should have insurance
in place to cover liability for defense and payment of
claims that infections occurred in connection with these
activities.

Effects on fundraising

* Donors of all types are themselves often in strained
financial circumstances due to loss of jobs or reduced
work hours (individuals), reduced tax revenue
(governments), reduced profits (businesses) or reduced
investment income (foundations). This may limit their
ability and willingness to give. (Many organizations have
initially seen an increase in fundraising efforts but time
will tell if this is prolonged.)

® The elimination for 2020 of the required minimum
distribution from IRAs held by those over age 70%;
(will that be repeated in the future?) has removed one
incentive to giving by these people.
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* Management must maintain open communication
with current and prospective donors about the effects
of the virus on the organization and how management
is dealing with them.

e If unspent restricted gifts on hand were given for
activities that now have a lower priority or those that
cannot be carried out in the current environment,
maybe the donors would agree to re-purpose their
gifts for now-higher priority activities or for unrestricted
purposes.

Effects from limitations on travel

¢ Organizations that do hold meetings will likely see
reduced attendance. (See the related points below under

educational and member-centered organizations.)

* Organizations should look at event insurance to

determine if they have the appropriate insurance in case
of future cancellations and what is covered in the policy.

e Technology improvements may be needed to offer
meetings and other events virtually.

Effects related to remote work and learning

e Additional internal controls and management
oversight will be needed to assure compliance with
proper procedures, especially when staff size is limited.

e Additional technology issues will need to be
addressed, and related costs incurred. (See effects
related to technology section below.)

e Auditorswillhave additional challengesin documenting
and evaluating the design and effectiveness of internal
controls.

e \/olatility in investment markets will require additional
attention by management and governing boards to
monitor investment portfolio performance and oversee
outside investment managers.

Effects related to technology

e Virtual activities such as classroom teaching, musical
performances and office operations will require
specialized technology to be acquired and operated,
with technical support readily available in real time to
deal with the inevitable problems. Additional costs will
be incurred.
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* Increase in technology resources to ensure the entity
is protected against cybersecurity attacks has become
essential with the remote working environment.

Effects on Specific Types of Organizations

Effects on charitable organizations and others
that depend heavily on donated support

e Social service organizations such as food banks,
soup kitchens, counseling services, charity clinics, etc.
are seeing increased public needs by those who have
suffered reduced personal income and/or increased
personal stress, together with a need to maintain social
distancing, engage in additional sanitizing and enforce
mask requirements with clients.

e Atthe same time, fundraising may be more challenging
as noted previously. The additional effort required to
obtain needed resources will likely result in a higher ratio
of fundraising expenses to contributions raised and a
lower ratio of program expenses to total expenses. These
ratios are looked to by many—rightly or wrongly—as
meaningful indicators of an organization’s ‘worthiness’
as a recipient of charitable gifts. Organizations must be
able to explain their ratios to donors and to the public.

*Grantmakingorganizationsthatrelyontheirendowment
to generate the cash to make grants must continue to
be prepared for greater volatility in investment markets,
and a potential reduction in investment returns. They
should be cautious about making long-term funding
commitments without having certainly available cash.
At the same time, they are likely to receive additional
requests for funding by other nonprofit organizations
which are themselves experiencing financial stress.

Effects on educational organizations
* Remote learning will require additional resources
devoted to the required technology, training and
support of teachers and students.

* Students might decide not to re-enroll next year. Some
may just take a year off; others may never come back.

* Some residential institutions may find themselves
with underutilized housing and dining facilities, and all
institutions with underutilized meeting facilities, which
still must be maintained.

e Limitations on travel will affect the ability of students
from foreign countries, and in some cases even from
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other states, to attend in person, ability of students to
study abroad, ability of faculty and students to attend
educational conferences or collaborate in research with
colleagues at other institutions, and of athletic teams to
travel to games.

* In-person group activities such as classes, meetings
and athletic events may be limited to only the
permitted number of attendees/participants, require
re-configuring of meeting spaces, require additional
medical testing, and facilities for sequestering persons
who test positive.

® Sports, by their nature of close personal contact, heavy
breathing and travel to game locations, requires special
care to ensure safety of athletes, coaches, staff and fans

(if allowed).

e Educational institutions have to answer to a larger
variety of constituencies than most nonprofits. Besides
students, there are parents, faculty, staff, donors,
alumni, regulators and residents of the town where the
institution is located, all of whom have—sometimes
competing—agendas. For example, after a period of
remote classes, students may want to return to campus
sooner than the faculty or community want them to.

e On-campus student organizations, such as academic
and social clubs, performing arts groups and service
organizations will likely be constrained as to how, when
and where they can be active.

Effects on member-centered organizations

® Increased unemployment and business failures will
reduce the ability and willingness of members to join the
organizations, advertise in the organizations’ publications,
and participate in meetings and other programmatic
activities of associations and clubs.

¢ Charitable andeducational affiliates of such organizations
will be subject to the same issues as discussed under
those headings above.

Effects on public-centered organizations

*\/isual arts organizations are having to deal with limitations
on their activities, such as availability of non-owned
venues, permission by local governmental authorities to
hold live in-person events, willingness of visitors to attend
exhibitions and the ability to enforce protective measures,
such as limitations on numbers of visitors, use of masks,
sanitizing and social distancing.
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* Performing arts organizations have the same issues as
visual arts organizations, plus willingness of performers to
gather for rehearsals and performances, and of audiences
to attend.

e Cultural organizations may be limited in their ability to
bring performers from other countries or make foreign
tours.

e If they plan to have virtual exhibits/performances, the
specialized technology involved will have to be acquired
and operated. A decision needs to be made about how
to charge 'attendees’ of virtual events: the same as for live
events, reduced charge, free. Also, since the experience
by attendees at such events is not the same as at live
events, participation may be lower, which may also lead
to a reduction in contributions.

e If in-person events are limited or canceled, besides less
revenue from admissions or ticket sales, there will be a
reduction of revenue from sales by the organizations’ on-
site gift shops. This might be partly made up with online
sales.

Effects on religious organizations

Note: “Religious organizations” is a very diverse group,
including all the above types and considerations discussed
previously.

* Organizations that send missionaries to foreign countries
may have limited ability to do so.

* The unique aspect here is group worship and other
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services that may be limited or prohibited as well as
carrying a high risk of spreading the virus if they are even
being conducted.

Management and those charged with governance, as well
as committees they may have established to address these
issues, need to be involved and monitoring these and
other issues on an almost daily basis. The ability to adapt
to this ever-changing environment and the needs of your
stakeholders is critical to the ability of your organization
to not only survive these times but to thrive in the current
environment and in the future. The organization should
consider posting regular updates on the status and effect
of COVID-19 on their websites and make them available to
stakeholders. Communication is critical to managing these
risks and answering the questions of your stakeholders.
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Questions Audit Committees Should Consider in the

Current Environment

As audit committees weigh the practical challenges of accounting, reporting and disclosing the impacts
of COVID-19, the following series of questions are designed to assist audit committees in execution of
their oversight roles and responsibilities to ensure the performance of high-quality audits and issuance of
transparent and reliable financial reporting.

Audit Specific Questions

e What unintended consequences of COVID-19 may
increase incentives or pressures on management that
may result in management override of controls?

* Are we able to ensure continued proper segregation of
duties and monitoring controls given changing physical
work situations?

* Have any significant risks or material weaknesses been
identified as a result of impacts from COVID-19?

* What changes in risk assessments have auditors
determined need to be made and how will that impact
the audit strategy?

* Are there known impediments—either by management
or by the auditors—that may delay timely filing of
financial statements? (e.g., lack of access or ability to
obtain audit evidence or other information)

* What additional resources or expertise may be needed
by management to properly account for judgments or
estimates or changes related to circumstances brought
on by COVID-19?
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¢ \What additional efforts may be required by the auditor
to ensure the performance of a high-quality audit?

e Does my audit firm have the depth of or access to
resources adequate to address complex accounting and
auditing questions, including industry-specific matters,
as they arise?

* Do my management teams, as well as my auditors,
have the ability to properly supervise and direct the
work of their staff and teams?

e Are there additional challenges in performing auditing
procedures due to multi-geographical considerations?

® Has COVID-19 impacted circumstances that may call
into question the entity’s ability to continue as a going
concern? What are management'’s plans to address?
How do these impact the auditor's going concern
evaluation?

e Are there any auditor independence issues that have
arisen with respect to COVID-19?
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Accounting and Reporting-Specific Questions

* Has management adequately assessed changes in risk
factors impacting our business? Are these appropriately
reflected in our financial statements?

e Has management properly identified significant
accounting areas where impacts from COVID-19 are
likely? Has management further accounted for related
income tax effects of these impacts?

* Have we properly accounted for and disclosed changes
in significant estimates and judgments impacting the
financial statements?

* Has management, along with the auditors, identified
applicable relief opportunities with respect to the 2020
CARES Act and appropriately factored these into the
accounting and reporting, including income tax effects,
within the financial statements?

* Do we have a requirement to comply with the Yellow
Book and/or the Uniform Guidance related to any
coronavirus relief stimulus funding that may have been
received?

* Are there accounting or disclosure matters that have
required significant consultations outside of the audit
engagement team?

e Have the auditors and management identified
significant or industry-specific matters related to the
interaction of the CARES Act and GAAP or GAAS
impacting our financial statements that need regulatory
consultation?

* Has new information arisen regarding COVID-19
events contained in previously filed financial information
that requires updating of current disclosures?

Corporate-Governance Specific Questions

* As an audit committee, how are we maintaining our
education with respect to COVID-19 considerations,
relief efforts, and related risks and opportunities?

* Are we appropriately engaging with internal and
external stakeholders and providing transparent and
consistent communications about significant impacts
on our business?

* Are we allocating enough time and making ourselves
available to discuss critical issues as they arise with
management, the auditors and the board?
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e Are we keeping the full board appropriately updated
as to significant challenges with respect to financial
accounting and reporting?

e Are we considering responses to anticipated
questions from board members during upcoming
annual meetings?

* |s management actively and effectively engaging with
lenders, members and other stakeholders in a timely
and productive manner and are the results of those
engagements reflected in the financial accounting and
reporting?

e Are we, as a board committee, appropriately
considering additional risks that have arisen related to
other stated committee responsibilities as described
in our Audit Committee Charter—e.g.,, COVID-19
cybersecurity and data privacy risks?
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Federal Funding Terms Demystified

i/
s

By Barbara Finke, CPA

With the Coronavirus Aid, Relief, and Economic Security (CARES) Act funding, many entities are receiving
federal funding for the first time. The federal agencies distributing the funds have various terms and conditions
related to the appropriate funds, and certain funds may be subject to audits by independent auditors.

Reading through the copious articles and opinions on
what this audit could entail, you may see terms such as
Yellow Book Standards, Uniform Guidance or Single
Audits, which may or may not be defined, as they are
commonly known among entities that have historically
received funding from governmental agencies.

This article will help define these concepts for entities new
to federal funding.

Yellow Book

It wasn't that long ago that standards were printed,
bound and available on each accountant’s bookshelf. In
order to make it easier to know which book to grab when
researching audit standards or policies written by the U.S.
Governmental Accountability Office (GAO), each book was
color coded. Although these books are all available online
now, the GAO kept the well-known color coding system
and these reference guides are now commonly referred to
by the color of the “binding.” The most commonly used
books related to the GAO's role as an audit institution are
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the Yellow and Green Books.

The publication of Government Auditing Standards is
commonly referred to as the Yellow Book. Per the GAO,
the Yellow Book is “used by auditors of government
entities, entities that receive government awards and
other audit organizations performing Yellow Book audits.
It outlines the requirements for audit reports, professional
qualifications for auditors and audit organization quality
control. Auditors of federal, state and local government
programs use these standards to perform their audits and
produce their reports.” The Yellow Book was updated
in 2018, and those updates will be effective for financial
statement audit, attestation engagements and reviews of
financial statements for periods ended on or after June
30, 2020 or performance audits that began on or after July
1,2019.

When a CPA states that the audit will be performed
under the Yellow Book standards, it means that the
audit will be conducted under both Generally Accepted
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Auditing Standards (GAAS) and also Generally Accepted
Governmental Auditing Standards (GAGAS). The Yellow
Book is meant to enhance the accountability for use of
government funds by any entity. Therefore, any type
of company (public/private, not-for-profit, for-profit,
governmental, etc.) in any industry could be subject to
the Yellow Book requirements if the funding agency either
requests the audit, or if local, state or federal regulations
require the audit based on the level of funding spent (or
received) by the entity.

The standard independent audit of financial statements
is expanded from an audit under GAAS (or the standards
of the Public Company Accounting Oversight Board
(PCAORB) if the entity is a public company subject to SEC
regulations) to include a report on internal control over
financial reporting and on compliance with provisions of
laws, regulations, contracts and grant agreement that
have a material effect on the financial statements (Yellow
Book Report). The auditor will focus time on ensuring that
the entity has complied with material factors related to
the public funding and will be considering whether any
internal control deficiencies may result in waste or abuse
related to public funds.

To determine if the funds that the entity received under
the CARES Act or another relief fund will require an
engagement utilizing the standards in the Yellow Book
requires an understanding of the terms and conditions
in the granting/contract documents and may require
consultation with the funding agency directly.

Uniform Guidance or Single Audit

On Oct. 19, 1984, Congress passed the Single Audit Act
of 1984. The original legislation required state and local
governments and Indian Tribes expending more than
$100,000 in federal funds to obtain a “single audit” by an
independent auditor.

The Single Audit was the term coined for the new approach
meant to create more effective and efficient oversight of
the use of public funds, specifically federal funds spent.
Instead of separate audits of each program and separate
financial versus compliance audits, a “single audit” would
be conducted that looked at the organization (not grant by
grant) and combined compliance and financial elements.

The Single Audit Act regulations are managed by the
Federal Office of Management and Budget (OMB). In
order to assist both auditors and non-federal entities

1.866.287.9604

11 | Winter

in understanding the requirements for auditing and
managing federal funds, the OMB issued several circulars
subsequent to the Single Audit Act of 1984:

e A-21 Cost Principles for Educational Institutions

e A-87 Cost Principles for State, Local and Indian Tribal
Governments

e A-110 Uniform Administrative Requirements for
Grants and Other Agreements with Institutions of
Higher Education, Hospitals and Other Non-Profit
Organizations

® A-122 Cost Principles for Non-Profit Organizations
* A-89 Catalog of Federal Domestic Assistance

* A-102 Grants and Cooperative Agreements With State
and Local Governments

o A-133 Audits of States, Local Governments and Non-
Profit Organizations (Circular A-133)

e A-50 Audit Follow-up

In 1990, with OMB Circular A-133, OMB added not-for-
profits to the list of entities required to obtain Single
Audits if the entity expenditures met the threshold.

In 1996, Congress passed an amendment to the Single
Audit Act of 1984, designed to improve the effectiveness of
single audits. This amendment increased the expenditure
rate of federal funds requiring an audit and introduced
a risk-based audit approach, and gave the OMB the
flexibility to make future single audit changes as needed.

In 2013, the federal government, in connection with other
agencies, issued Uniform Administrative Requirements,
Cost Principles and Audit Requirements for Federal
Awards commonly referred to as the Uniform Guidance.
This new guidance, issued at Chapter 2 of the Code of
Federal Regulations (CFR), Section 200 (2 CFR 200),
combined the multiple previous sources of guidance
related to the Single Audit Act and the Circulars into
one central location, and to amended the information
to further enhance the effectiveness and efficiency for
both auditors and non-federal entities. The thresholds
for entities requiring audits also increased to $750,000 in
expenditures of federal funds. The Uniform Guidance is
applicable to any funding issued after 2014, and audits
conducted for periods ending on or after June 30, 2016.
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The Uniform Guidance is organized into several parts:
e Subpart A—Acronyms and Definitions
* Subpart B—General Provisions

* Subpart C—Pre-Federal Award Requirements and
Contents of Federal Awards

* Subpart D—Post-Federal Award Requirements
* Subpart E—Cost Principles
* Subpart F—Audit Requirements

Audits conducted under Subpart F of the Uniform
Guidance are often still referred to as Single Audits. These
audits entail an in-depth look at selected major programs
operatedby the non-federal entities including financial and
compliance factors. Every year OMB issues a Compliance
Supplement that provides guidance as to what compliance
factors are relevant for audit procedures, provides
guidance to the non-federal entity and the auditors on
how those compliance factors should be complied with,
and how the compliance should be tested. Furthermore,
Subpart F requires that all audits in accordance with the
Uniform Guidance must also be conducted in accordance
with the Yellow Book requirements. Therefore, if your
entity will be obtaining an audit under Uniform Guidance,
the audit will also be conducted under the Yellow Book
standards. An audit under Subpart F will include the
reports required by GAAS or PCAOB, the Yellow Book
Report, an independent auditor’s report on compliance
for each major program, and a report on internal control
over compliance.

The Uniform Guidance generally applies to all non-federal
entities receiving funds from federal agencies (see 2 CFR
200.101 for certain scope exceptions). A non-federal entity
is defined by the Uniform Guidance as “a state, local
government, Indian tribe, institution of higher education,
or nonprofit organization that carries out a federal award
as a recipient or subrecipient”. However, 2 CFR 200.101(c)
states that a federal agency can make Subparts A-E of
the Uniform Guidance applicable to “for-profit entities,
foreign public entities, or foreign organizations, except
where the federal awarding agency determines that the
application of these subparts would be inconsistent with
the international obligations of the United States or the
statutes or regulations of a foreign government.”

The definition of a non-federal entity does not encompass
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for-profit entities, and therefore many entities may
wonder about why an article such as this is important for
any entity receiving CARES Act funds to review. Under
Subpart F of the Uniform Guidance, there is a note that
a federal agency or a pass-through funding agency can
add the Single Audit requirement through the grant's
terms and conditions to a for-profit. The CARES Act
provided over $2 trillion in economic relief, including
billions to for-profit entities through federal agencies. In
reviewing the history of the Single Audit and the goal
to ensure that government funds are given efficient
and effective oversight through external audits, it is not
surprising that many federal agencies have included the
Uniform Guidance requirements as part of the terms and
conditions for the use of the CARES Act funds.

Green Book

On Oct. 19, 1984, Congress passed the Single Audit Act
of 1984. The original legislation required state and local
governments and Indian Tribes expending more than
$100,000 in federal funds to obtain a “single audit” by an
independent auditor.

The Green Book is the Standards for Internal Control in
the Federal Government. Per the GAQO, the Green Book
could be used by someone who manages programs for
federal, state or local governments; someone conducting
a performance audit or a financial audit; or someone
responsible for making sure that the personnel follow
policies and procedures related to any and all job
responsibilities related to government funding controls.

The Green Book organizes internal control into five
components 1) Control Environment, 2) Risk Assessment,
3) Control Activities, 4) Information and Communication
and 5) Monitoring. Each component is made up of
separate control principles which detail certain control
attributes that combined help to provide a cohesive
system of internal controls.

The Uniform Guidance notes that non-federal entities
establish and maintain internal control over the federal
awards that provides reasonable assurance that the
non-federal entity is managing the federal awards in
compliance with federal statutes, regulations, and the
terms and conditions of the federal awards. The guidance
notes that the internal controls established “should” be in
compliance with the Green Book or the “Internal Control
Integrated Framework (revised in 2013), issued by the
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Committee of Sponsoring Organizations of the Treadway
Commission” (COSO). The use of the term “should”
indicates that this is not required, but is considered to be a
best practice and, therefore, entities would want to review
the Green Book or COSO in their entirety to help ensure
that an adequate system of internal control is designed
and maintained. Part 6 of the yearly OMB Compliance
Supplement helps auditors and non-federal entities by
providing illustrative controls for each type of compliance
requirement and is another good tool to help understand
the practical application of the Green Book standards.

In summary, the federal government strives to maintain a
process whereby the use of government funds is effectively
and efficiently monitored to limit waste, fraud or abuse.
When you receive any funds from the federal government,
it is imperative to carefully read the terms and conditions
of the grant agreement, utilize the beta.sam.gov website
to obtain information on the funding and speak with the
funding agency to understand the audit requirements that
will be expected. It is critical to maintain detailed records
of how the funds are spent or amounts charged to federal
awards were in compliance with the agreement. Even if
the entity is not ultimately required to have an audit in
accordance with the Yellow Book or the Single Audit, it
is responsible for complying with all requirements and
maintaining appropriate documentation.

1.866.287.9604
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Directors & Officers Liability Insurance for Non-Profits:
What You Need to Know About But Were Afraid to
Ask

By Paul E. Hammerschmidt, CPA, (MS Taxation) of BDO USA, LLP and
William J. Zester, Executive VB Commercial Lines of Pavese-McCormick Agency, Inc.

Nonprofit directors & officers (D&QO) liability insurance, sometimes referred to as management liability, is
coverage that protects individual board members as well as employees, volunteers and the organization
itself in the instance of a civil suit or lawsuits alleging “wrongful acts.” Wrongful acts will be defined in
the policy but generally these are actual or alleged acts, errors, omissions, misstatements, misleading
statements, neglect or breach of duties or personal injury acts allegedly committed by the organization or
individuals arising solely from duties conducted on behalf of the organization. Without coverage, defense
costs and judgments become the responsibility of the organization as well as a personal responsibility
to the directors and officers if the organization lacks fund to pay. Directors & officers liability insurance
provides protection from out-of-pocket expenses up to the limits of coverage and deductibles on the policy.

In our experience, nonprofit organizations sometimes pay Claims Under D&O Policies Typically Originate
more attention to the philanthropic cause, grant making From:

and donors thanto the "business” side of the organization. e Fajlure to comply with workplace laws (including
A seasoned leadership team will understand the value of  harassment, discrimination and wrongful termination)
D&O insurance. Any prospective board member should

not join a nonprofit board without verifying coverage  *® Breach of fiduciary duty

under a D&O policy. Nonprofits that want to attract
talented board members would be wise to consider
maintaining a robust D&O policy.

e Lack of corporate governance
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Typical Exclusions of a D&O Policy:
e Bodily injury, sickness, humiliation, mental anguish,
emotional distress, assault, battery, disease or death

e Damage to or destruction of any tangible property
and/or resulting in loss of use

e Fraud and criminal offenses

e Lawsuits between directors and officers within the
entity (this prevents collusion against the insurance
company)

The organization applying for D&O liability insurance
should be aware that if they fail to disclose material
information or willfully provide inaccurate information,
the insurer may seek to avoid payment due to
misrepresentation. Thus, the application is made part of
the policy.

Since D&O policies are not issued on standard forms,
they vary from insurer to insurer, state to state, and
contain many options as to coverage, limits and costs.
We will highlight some of the more common options and
coverages; however, the recommendation is always to
secure the advice of a professional licensed independent
insurance broker to assist with this process.

Typical Elements of a D&O Policy:

Claims Made Policy

In almost all cases D&O policies are “claims made” and
not “occurrence” policies. The claims “trigger” is the date
when the claim is presented to the insurance company
under the policy currently in effect. The action causing
the claim must have happened after the “inception date”
of the policy in force or “retroactive date” listed on the
policy prior to the inception date. Therefore, it's important
to discuss with your insurance broker any potential claims,
change in insurers, bankruptcies or policy cancellations.
These events can leave an organization without coverage
if not handled appropriately.

“Tail coverage” or "extended reporting period” helps
to extend the reporting period of a claim beyond
the cancellation of a policy for a defined period at an
additional cost.

1.866.287.9604
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Policy Form

Limits of coverage can be chosen from $1 million and
well beyond depending on the size of the organization,
contract requirements or financial considerations.

Retention (deductible) options can be offered at some
premium savings. However, if an organization has
experienced claims issues, oftentimes the insurer will
require increased retentions to avoid paying on smaller
frequency claims.

An organization’s subsidiary (i.e., at least 50% owned or
controlled) or affiliate can often be added to the D&O
coverage at inception or thereafter by including it in the
application.

Duty to Defend vs. Duty to Indemnify

The term “duty to defend” essentially means that in the
event a claim is made against an insured for an alleged
wrongful act, the insurance carrier has the right and duty
to defend the claim—even if the claim is groundless, false
or fraudulent.

The insurance marketplace also offers “indemnity/
reimbursement” or “non-duty-to-defend” coverage. This
kind of policy provides that it's the insured’s responsibility
to defend a claim, subject to the insurance carrier’s written
approval or consent.

An  indemnity/reimbursement  policy allows the
organization to choose its own legal counsel, often from a
list provided by the insurer that is sometimes referred to as
a “panel counsel.” Most other policies allow the insured
to select legal counsel, subject to the carrier's consent.
The carrier will then reimburse what they consider to be
“reasonable” defense costs. The issue here is that the
organization and carrier might not agree entirely on what
they consider to be reasonable costs for a D&O defense
claim.

If the policy states defense costs fall within the policy limits,
this means that they will erode the total limit of liability
available for claims payment. Therefore, it's important to
understand whether the policy includes defense coverage
or if it's outside the policy limits. The latter is usually a
better option because the defense costs outside the limits
don't erode the policy limits available to pay settlements
resulting from a suit.
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Coverage Endorsements

A "settlement cap provision” is an insurance policy
clause permitting the insurer to compel the insured to
settle a claim. The power is given to the insurer to force
the insured to settle by placing a cap on the amount of
indemnification they are willing to provide. For instance,
the cap may be set at the amount the insurer believes the
settlement is worth. If the insured refuses to settle, they
could be held responsible for their own defense costs.

Settlement rights and obligations under a D&O policy
provide that both parties must agree on any settlement
offer. However, if the insurer wants to settle and the insured
does not, a "hammer clause” in the policy would define
a percentage the insured would pay of the difference
between the settlement and final judgment. (e.g., 50/50
where the insured would pay 50% of the difference).

A "priority of payments provision” is found within most,
but not all D&O policies that sets forth the order in which
policy proceeds will be paid out to the various insureds
under the policy (i.e., claims against directors and officers
paid first before claims against the organization).

It's good practice to “plan for the worst and hope for the
best” so a "bankruptcy clause” is recommended, which
directs the D&O policy to provide that the organization’s
obligations are not relieved should the organization file
bankruptcy. Insurer must still defend and make payment
for its insured.

Virtually all D&O policies also include an "insured w.
insured exclusion,” which precludes coverage for claims
brought by or on behalf of or at the direction of any of the
insureds (with some exceptions). One of the reasons for
this exclusion is to prevent collusion between the entity
(insured party) and an officer or director.

Employment Practices Liability Insurance (EPLI) is
often offered as a separate insuring agreement to the
D&O policy. It's a coverage designed to protect employers
from employee lawsuits alleging workplace-related
wrongdoings.

Its importance cannot be underestimated, since most
of the claims that are submitted are associated with this
coverage. Employment-related lawsuits have taken an
upswing in recent years and span a wide range of wrongful
and improper acts. These may include sexual harassment,
wrongful termination, discrimination based on a protected
class, violation of the Americans with Disabilities Act,

1.866.287.9604

wage and hour violations, or whistleblowers provisions
for retaliation against an employee for exercising the
individual’s legal rights. These are a sampling of the
hiring, firing and associated employment pitfalls that may
ensnare your organization.

The Big Five Claims:
1. Improper hiring practices
2. Wrongful termination (including volunteers)
3. Hostile work environment/retaliation
4. Discrimination
5. Sexual harassment

It's important to remember that not all lawsuits have merit,
but even frivolous lawsuits need defense coverage and
that's also what you're buying with a D&O policy.

It's usually advisable to add “third-party coverage.”
This feature expands the definition to include claimants
other than employees of the organization. Third-party
endorsements add vendors, clients and employment
applicants as all of them can bring a lawsuit against the
organization.

It is usually best to secure separate limits for an
organization’s D&O and EPLI coverage. This separation
prevents one claim from reducing limits across the policy.

Retentions (deductibles) are often higher on EPLI coverage
than on a D&O policy.

In Conclusion

Directors & officers liability policies and employment
practices liability insurance have come a long way from
their beginnings. Coverage endorsements and exclusions
are plentiful and can significantly change the protection
offered by these policies. Care must be taken when
canceling or switching policies. If an organization’s board
members practice the three fiduciary responsibilities,
namely the duty of care, the duty of loyalty and the duty
of obedience, as mandated by state and common law
along with lawful best practices guidelines for policy and
procedure, they can avoid many of the common claims.
The advantages are lower insurance costs and retentions.

Always consult a licensed and experienced independent
insurance broker for advice and consultation when
purchasing or changing an organization’s D&QO insurance
program.
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How Non-Profits Can Protect Their Data and
Reputation in the New Era of Data Privacy

By Karen A. Schuler, CIPP-US, CIPM, CDPSE

The United States is bracing for a new wave of privacy laws and, whether you’re a Fortune 500
company or a small nonprofit, you will be impacted. As an example, on Nov. 3, 2020, California voters
passed the California Privacy Rights Act (CPRA), making it clear, once again, that American consumers
are seeking enhanced privacy laws to protect their personal information. The CPRA amended key
portions of the 2018 California Consumer Privacy Act (CCPA) and will take effect in January 2023.

Consumer information privacy regulation laws are gaining
traction across the country and will continue to become
more prevalent and robust as more states adopt new
legislation. There are currently several CCPA copycat laws
being considered in other states including:

* Nebraska Consumer Data Privacy Act (Legislative Bill
746)

* Virginia Privacy Act (HB 473)
* New York Privacy Act (Senate Bill 5642/A)

Although nonprofit organizations are typically exempt
from consumer privacy regulation laws like the CPRA,
their members, donors and staff still expect to have their
personal information secured and protected. A nonprofit
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that experiences a ransomware attack or a data breach
can still be impacted by data breach notification laws in
addition to bad publicity and a loss of trust in their services.
Nonprofits need to successfully know, protect and govern
their data to create a data privacy protection plan.

Know Your Data

Most nonprofit organizations entrust their data storage to
third-party hosting providers and applications to minimize
their in-house IT footprint. This may help cut costs, but
it makes it challenging for nonprofits to answer key data
privacy questions such as:

* \Who has access to our data?
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* Where does our data go (e.g., other vendors)?
* How long is our data retained?
* When does data get deleted?

When engaging third parties, nonprofits need to evaluate
vendor contracts to ensure that they contain necessary
data protection clauses regarding data storage, data
management, data retention and destruction.

Vendor contracts should be evaluated to:

® Ensure that they are current and can withstand the
scrutiny of a regulator

* Evaluate risk thresholds to ensure that the organization
is protected if the vendor experiences a data breach

* Review currentinsurance policies, such as cyber liability
insurance, to determine whether ample protections are
in place

Protect Your Data

Personal data, such as information on donors, members
and recipients of services, is the lifeblood of a nonprofit,
and protecting it should be a top priority. There has been
a recent uptick in business email compromise attacks that
have organizations of all sizes reconsidering their data
protection tactics.

To create a comprehensive data protection program, an
organization should consider:

e Data classification schemas to understand where
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personal data resides and who has access to it

e Incident response plans to ensure that there is a
mechanism to respond if (and when) an incident or a
breach occurs

e Administrative and technical controls to ensure
they are current and that patches are implemented at
appropriate times

e User policies and how data should be handled and
monitored

Govern Your Data

Data governance helps an organization define who
can do what with the data it stores by creating a set of
processes, roles, policies and metrics to manage data.
Data governance programs can increase the quality of
data, eliminate redundancy and allow the nonprofit to
make better decisions faster.

Data governance programs should include:
* An executive-level champion that secures resources

e A charter that outlines the purpose of the program
and how it will be managed

e A cross-functional committee that is assigned roles
and responsibilities to deliver the program

e A program manager that can help move tasks and
initiatives forward

* Funding to support initiatives
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Steps to creating a data governance program include:
1.Identifying the locations of personal data

2.Determining which databases or sources contain the
most valuable personal data (highest risk data)

3.Evaluating the accuracy, redundancy and relevance of
these data sets

4.Remediating data sources that are outdated,
redundant or provide no value to the organization
or its stakeholders

5.Determining if appropriate data  protection
administrative and technical safeguards are in place

6.Developing a go-forward plan that allows for routine
evaluations of the data that reduces the amount of
unnecessary data that is retained for periods that
are reasonable

Developing a data privacy protection plan can seem like
a daunting task, but nonprofits that know, protect and
govern their data are already on their way to meeting the
demands of future data privacy laws.
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Other Items To Note

Consolidation of a Not-For-Profit Entitiy by a
For-Profit Sponsor

On Oct. 21, the Financial Accounting Standards Board
(FASB) has added a narrow-scope project to its technical
agenda to develop consolidation guidance to determine
whether afor-profit sponsor should consolidate a nonprofit
entity. Situations exist where a for-profit entity controls a
nonprofit entity through sole corporate membership,
ownership of a majority voting interest or other means,
but for tax reasons the for-profit sponsor does not have
a claim on assets transferred to the nonprofit entity.
Currently the Accounting Standards Codification (ASC)
does not address this scenario specifically.

Entities with this situation currently often analogize either
to proposed consolidation guidance that was not finalized
by FASB or to the aspects of ASC Subtopic 958-810, Not-
for-Profit Entities—Consolidation. Using these two options
has led to diversity in the consolidation determination.

The board will begin initial deliberations on the issue at a
future meeting.

Current Status of a Single Audit for Major Relief
Funds

A Single Audit encompasses a financial statement audit
under the Government Auditing Standards and the
Uniform Guidance.
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Based on the current financial assistance listings at press
time as listed on sam.beta.gov, the following is a summary
of whether the major relief funds provided by the federal
government as a result of the coronavirus pandemic are
subject to the Single Audit requirements of Subpart F of
the UG.

e Paycheck Protection Program issued by the Small
Business Administration: Not Subject to a Single Audit

 Provider Relief Fund issued by Health and Human
Services: Subject to a Single Audit

e Coronavirus Relief Fund issued by Treasury: Subject to
a Single Audit

* Education Stabilization Fund issued by Department of
Education: Subject to a Single Audit

For more information on these and other relief funds see
the AICPA, Government Audit Quality Center website for
the nonauthoritative

Summary of Uniform Guidance (UG) Applicability for New
COVID-19-Related Federal Programs.
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For additional information regarding any article, please
contact Chris Hatcher, Katie Hayes, or Myron Fisher
via email or at 1-866-287-9604.

OFFICE LOCATIONS

114 N. Main Cross St., Flemingsburg, KY 41041 713 W. Main St., Richmond, KY 40475
1019 Majestic Dr., Suite 370, Lexington, KY 40513 10180 Linn Station Rd., Suite A200
116 Sutton St., Maysville, KY 41056 Louisville, KY 40223
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